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constructively, to each subsequent pur- 
chaser. 

With these and other necessary quali- 
fications, it seems clear that the equita- 
ble rule that each prior purchaser of a 
portion of the land mortgaged at its full 
value, with a covenant or contract, ex- 
press or implied, for indemnity against 
the whole mortgage resting upon the 
land so purchased, may claim, in a 
court of equity, that the mortgagee be 
decreed first to exhaust his remedy 
against the land remaining in the mort- 
gagor at the time of his purchase, so far 
as that can be done without impairing 
essentially the efficiency of the security, 
and that where that cannot be effected 
without such impairment of the security, 
it will be transferred to the subsequent 
incumbrancer, by way of subrogation, 
upon the payment of the amount due 
the first incumbrancer. And as a neces- 
sary corollary of this doctrine, if the 
mortgagee release a portion of the land 
after he has notice, either express or 
constructive, of the transfer of any 
portion of the land by the mortgagor, 
it is, as to such purchaser, a release of 
his security pro tanto. This rule seems 



to have been adopted in New York, 
Skeel vs. Spraker, 8 Paige 195, Patty 
vs. Pease, Id. 277; in Vermont, Lyman 
vs. Lyman, 32 Vt. R. 79; in Maine, 
Sheperd vs. Adams, 32 Maine R. 63 ; in 
Massachusetts, Chase v. Woodbury, 6 
Cush. R. 143 ; in Georgia, Carter vs. 
Neal, 24 Ga. R. 346; in New Jersey, 
Shannon vs. Marselis, 1 Saxton N. J. 
Ch. R. 413, 421 ; and there are doubt- 
less others. In Iowa, in Bates vs. 
Ruddick, 2 Clark 423, it seems to be 
considered that while equity requires 
the land in the hands of the vendor to 
be first charged, the same equity does 
not extend to the purchaser of the later 
portions of the land. This is certainly 
a misapprehension. For if the land in 
the hands of the mortgagor is first 
chargeable, of which there is no reason- 
able ground to doubt, it seems to us im- 
possible to relieve it from that prior 
lien by transferring it to a third party, 
with full notice of all the facts. This 
would be at variance with the whole 
system of equity law. We might pur- 
sue the question further, but we forbear 
I. F. R. 



In the New York Court of Appeals. 

HENRY BAWLS, RESPONDENT, VS. THE AMERICAN MUTUAL LIFE 



Where a creditor of F. had insured his life for a sum not exceeding his debt, and 
before F.'s death, the cause of action upon the debt was barred by the Statute 
of Limitations : Held, in an action by the insured against the insurance com- 
pany, that he was entitled to recover. 

In such a case, the debt still exists and is not extinguished as in the case of pay- 
ment. 

In a contract of life insurance, it is enough that the party effecting the policy has 
an insurable interest at its inception, and it is not required that the interest 



168 RAWLS vs. INSURANCE CO. 

should continue and exist at the time of the death of the person whose life is 
insured, to entitle the holder of the policy to recover. Per Weight, J. 

The rules of the defendant required the applicant for insurance to furnish a refer- 
ence to some third person, from whom information might be obtained respecting 
the health and habits of the person whose life was to be insured. Held, under 
the circumstances of the case, that the statement of the third person could not 
be regarded as a warranty. 

Where a series of questions is put to the insured and fully answered, an omission 
to state matter not called for by any general or specific question, is not a con- 
cealment, and will not affect the validity of the policy. 

The following propositions, among others, in the law of evidence, decided : 

1. Statements by the debtor made after the insurance is effected are not admissible 
in evidence against the insured. 

2. Experts cannot be examined as to the point whether a person who is in the 
habitual use of intoxicating drinks can be regarded as an insurable subject. 

3. When the defendant puts in issue in the pleadings, the good faith of the author 
of a written statement upon which the policy is issued, it is proper for the 
plaintiff to ask such person if his answers to questions contained in the state- 
ment were made in good faith. 

This action was upon a policy of insurance issued by the de- 
fendants, dated the 28th day of July, 1853, for $5000, on the 
life of John L. Fish, of Rochester, New York, payable to the 
plaintiff. 

The answer of the defendants alleged that Fish did not perform 
and comply with all the conditions of the policy to be performed 
and complied with by him, and did many acts and things prohi- 
bited by the terms of the policy. Also, that the plaintiff had not 
made proof in the manner provided in the conditions annexed to 
the policy, of the death of Fish, and that such pretended proofs 
omitted to state truly the cause of his death. Also, that the state- 
ments and representations made to defendant by plaintiff respect- 
ing the life, health, &c, of Fish, presented to the defendant before 
issuing the policy, and in consideration of which the policy was 
issued, were false and untrue. 

On the trial, the defendants, on the call of the plaintiff, pro- 
duced, and the plaintiff put in evidence the proofs of loss furnished 
to the defendants, and proved that such proofs were delivered to 
the defendants in March, 1857. Plaintiff also proved that on the 
28th day of May, 1850, Fish and one Holmes, as partners, were 
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indebted to the firm of Read & Rawls, of which plaintiff was a 
member, in the sum of $9675.73, and that no part of the debt 
had been paid. 

The plaintiff then rested, and defendants moved for a nonsuit, 
which was denied, and the defendants excepted. 

The defendants then offered and read in evidence the statements 
of Fish, Shipman and Marsh, and adduced testimony for the pur- 
pose of showing that, prior to the application for the policy in 
suit, July, 1853, Fish was of intemperate habits. The plaintiff 
adduced testimony tending to show that Fish was not of intempe- 
rate habits when the policy in suit was applied for. 

The Court then charged the jury, to portions of which charge 
the counsel for the defendants excepted. The following question 
was submitted to the jury for their answer : — 

" Question. — Was John L. Fish, on the 16th of July, 1853, to 
the knowledge of Mr. Marsh, in the habit of intemperate drinking 
to such an extent as had or would, in the opinion of Mr. Marsh, 
impair his constitution or general health?" 

The jury found a verdict for the plaintiff for $6081.57, and 
answered the question submitted to them as follows : — 

" The jury think the statement made by Mr. Marsh, on the 16th 
of July, 1853, was truthfully made, according to the best of his 
knowledge." 

On this verdict judgment was perfected for the plaintiff for 
$6739.34, February 7th, 1861 : (fol. 45). 

The defendant appealed therefrom to the General Term, on the 
14th March, 1861. In March, 1862, the General Term rendered 
judgment of affirmance, from which the defendant appealed to 
this Court : (fols. 276-284). 

Lucien Bird&eye, for plaintiff. 

Benedict and Boardman, for defendants. 

Cause submitted upon printed arguments. 

The opinion of the Court was delivered by 

Wright, J. — The defendants in form contracted with Fish for 
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an insurance upon his life. In consideration of certain statements 
and representations made, and of a premium of $117 to be paid 
annually in advance, the defendants promised and agreed with 
Fish, his heirs or other legal representatives, to pay the sum of 
$5000 to the plaintiff within ninety days after proof of the death 
of Fish, provided the policy should then be in force. If this is to 
be regarded and treated as a contract with Fish to insure his own 
life, then the question attempted to be raised on the motion for a 
nonsuit, viz., That the plaintiff had no insurable interest in the 
life of Fish, and hence that it was a gaming or wagering policy, 
cannot arise. If the contract is with the party whose life is in- 
sured, he may have the loss payable to his own representatives, or 
to his assignee or appointee, and whichever be the form, his own 
interest is the same. 

It can only be by holding the policy in substance and legal 
effect, that of a creditor upon the life of his debtor, that an interest 
was necessary on the part of the plaintiff to support it. 

I am inclined to regard the insurance as effected by the plaintiff 
on the life of Fish, though the policy in form purports to have 
been procured by the latter. The plaintiff applied for and obtained 
it, as the creditor of Fish, to protect his interest, as such creditor, 
in Fish's life. He took the initiatory steps for procuring the 
policy — the application stated it to be for his benefit ; he paid the 
original and all subsequent premiums ; it was delivered to him and 
he sued upon it as the party in interest, and is the only party 
connected with the policy who could maintain an action upon it. 
So far the objection of its validity is involved ; it will therefore 
be treated as a contract in substance between the plaintiff and the 
defendants. 

It is not at all necessary to discuss the question whether a 
policy obtained by a party having no interest in the life insured 
would be void, either at common law or under our statute against 
betting and gaming. It may be conceded that at common law it 
would be a wager policy and void ; although it was distinctly held 
in Daily vs. The India and London Life Insurance Company, in 
the Exchequer Chamber on error, 80 Eng. C. L. 365, s. c. 28 
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Eng. Law & Eq. Kep. 312, that such an insurance was legal at 
common law. But the case is not embarrassed by any such ques- 
tion. It was distinctly shown, and the proof in no way contro- 
verted, that the plaintiff was a creditor of Fish, when the insur- 
ance was effected, in an amount far exceeding the sum named in 
the policy, and that at the time of the trial the debt was still 
wholly unpaid. He had, therefore, within all the cases, an insur- 
able interest in the life of Fish sufficient to support the policy. 
It was in no legal sense a wager contract. 

Nor is it necessary to consider the question whether a life policy 
is in its nature a contract of indemnity, as marine and fire policies 
undoubtedly are. Regarding the policy in this case as substan- 
tially a contract of indemnity against the loss of the plaintiff's 
debts, and that as an interest was required to support its incep- 
tion, a continuance of that interest is essential to its perpetuity ; 
there was no pretence that the debt, or any part of it, had been 
paid. All that the case showed was that the Statute of Limita- 
tions had apparently run against the demand of the plaintiff at the 
death of Fish. But suppose the statute had attached, the interest 
of the plaintiff, as a creditor in the continuance of the life of his 
debtor, had not ceased entirely. The debt was not extinguished, 
as in the case of payment. It might be renewed by a new pro- 
mise, and indeed, without such promise, be enforced by action, 
unless the defence of the statute was directly interposed. It is 
not a legal presumption that when the Statute of Limitations has 
once run, the debtor will refuse to revive the debt by a new 
promise, or interpose the defence of the statute in an action to 
recover it. 

But in the contract of life insurance it is enough that the party 
effecting the policy had an insurable interest at its inception ; and 
it is not required that that interest should continue and exist at 
the time of the death of the person, whose life is insured, to 
entitle the holder of the policy to recover. Policies of insurance 
against fire and marine risks are properly contracts of indemnity 
— they are so in terms — but it is otherwise with life policies. 
« The contract," says Parke, B., in Daily vs. The India and 
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London Life Insurance Company, 28 Eng. Law & Eq. Rep. 312, 
" commonly called ' Life Assurance,' when properly considered, is 
a mere contract to pay a certain sum of money on the death of a 
person, in consideration of the due payment of a certain annuity 
for his life, the amount of the annuity being calculated, in the 
first instance, according to the probable duration of the life." * * 
" This species of assurance in no way resembles a contract of 
indemnity." Indemnity being the general principle which gives 
rise to fire and marine insurance, by a mistaken analogy, such a 
principle was at one time recognised in life insurance. This 
recognition grew out of the decision in Q-oodsall vs. Boldero, 9 
East 72, decided in the King's Bench in 1807, which was followed 
and adopted by text writers on insurance both in England and in 
this country ; but which was overruled on error to the Exche- 
quer Chamber in 1854, in the case of Dolby vs. The India, $c, 
Life Insurance Company, supra. In the latter case it was held 
that a life policy was not in its nature a contract of indemnity, 
but was what it purports to be on its face, a contract to pay a 
certain sum in the event of death ; and if made by a person having 
an interest in the duration of the life, it was sufficient to make it 
valid in point of law, that that interest existed at the time of 
making the policy. It seems remarkable to me that any other 
view should be taken of the question. The contract is not to 
make any loss good, or to make compensation. The debt is not 
insured. It is an absolute contract to pay, not the amount of a 
loss or damage arising from a death, but a specified sum of 
money upon the termination of the life insured. 

The ground is now abandoned that the action was prematurely 
commenced, for the reason that the time fixed in the policy for 
the payment of the insurance-money had not expired. Payment, 
by the terms of the policy, was to be made within ninety days 
after proof had been furnished to the company of the death of 
Fish. This proof was furnished in March, 1857, and the suit 
was not brought until the middle of August following. 

The objection to the proof as to Fish's death, prior to the ap- 
plication for the policy in suit, was properly overruled. Such 
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proof was not so far immaterial as to make it error not to ex- 
clude it. 

The written statements and representations made to the defend- 
ants at the time the policy was effected, were that Fish's health 
was good, and that he had not been affected, since childhood, with 
liver complaint, or general debility. The defendants, in their an- 
swer, averred the falsity of these representations, and on the trial 
attempted, at least indirectly, to prove them to be so. I think it 
was competent for the plaintiff to prove that the representations 
were true, by showing that Fish was in fact in good health, and 
of a sound constitution. The witnesses of whom the inquiry was 
made had known Fish intimately, from 1848 down to the period 
when the policy was obtained, and were competent to testify to 
the fact of his general good health and soundness of constitution. 

The offer by the defendants to prove the statements of Fish, 
made in the fall of 1853, in relation to his intemperate habits, 
was properly overruled. Fish was not, after the issuing to the 
plaintiff of the policy in suit, a party in interest in that contract, 
and could make no statement or admission that would divest the 
rights of the plaintiff. He was not in any manner the agent of 
the plaintiff after the issuing of the policy, and so could not bind 
him. It might, with equal propriety, be pretended that the de- 
fendants could prove, by the admissions of Fish, that he had 
resided in forbidden districts, or engaged in occupations prohibited 
by the policy, and so escape payment. One class of unsworn 
statements of Fish would be about as admissible as the other, to 
discharge the defendants from their contract. 

The defendants made a general offer to prove by experts in the 
business of life insurance that a person who was in the habitual 
use to excess of intoxicating drinks would not be considered an 
insurable subject. This was rightly excluded. It was entirely 
immaterial what description of subject, persons, or companies en- 
gaged in the business of life insurance would consider good or bad 
risks. The inquiry did not relate to matters of science or skill, 
but called in effect for the opinion of witnesses as to what persons 
engaged in a particular business would consider prudent to do in 
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certain cases. In Joiee vs. The Marine Insurance Company, 45 
Marine R. 168, the defendants proposed to ask an expert in insur- 
ance business whether, in his opinion, the rate of premium for 
insurance would be increased by vacating a dwelling-house ? The 
Court held that the question whether certain specified facts would 
increase the rates of insurance upon the property insured does not 
relate to matters of science or skill. It only called for the opinion 
of a witness upon the influence which certain facts would have 
upon others, and whether they would be induced thereby to charge 
higher rate of premium, and was inadmissible. 

There was no error in proving, by the witness Holmes, who acted 
as the agent of the defendants at Rochester, what occurred at 
the interview between him and Marsh. Marsh had been refer- 
red to, and had made a written statement as to the health and 
habits of Fish, which the defendants had introduced in evidence, 
in connection with the testimony of Marsh himself, that he had no 
recollection of ever having seen or signed the paper. The proof 
that Holmes took the paper to Marsh, read the questions addressed 
to him, and wrote down the answers as he gave them, was certainly 
material and competent. Such proof tended wholly to negative 
any presumption that might otherwise possibly be drawn from the 
defendants' evidence, that there had been fraud in procuring the 
statement of Marsh, or in endeavoring to palm off on the under- 
writers a worthless life. 

The defendants' agent, Holmes, transmitted to the company the 
papers on which the policy was issued, among which was a state- 
ment of his own, as agent or attorney. In this statement he an- 
swered that Fish did not, in his opinion, indulge in any practices 
or habits which have or will impair his constitution and general 
health. The defendants had pleaded this answer, and averred that 
it was false, and was known to be so, both by Fish and the plain- 
tiff. The precise question was put to Holmes, as a witness upon 
the stand, a general objection interposed, which was overruled, 
and the witness answered as he had previously in his written state- 
ment. I do not think it was error to allow the question to be 
answered. The testimony bore directly upon the issue presented 
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by the defendants' answer. It is now urged that the objection to 
the question should have been sustained : first, for the reason that 
it was not one of science, but related to a commonplace fact, and 
called not for the knowledge of the witness, but for the opinion 
of the witness as to the existence of the fact ; and, second, that 
if the question was one of science, the witness was not shown to 
have possessed any scientific skill on the subject. But the answer 
is, that no such grounds of objection were pointed or urged to the 
Judge. 

Among the papers, on the faith of which the policy was issued, 
was a written statement, in the form of questions and answers by 
Dr. Shipman, the family physician of Fish. This statement was 
introduced in evidence by the defendants, and it was claimed that 
his answers were warranties. Every important answer was an 
expression of opinion or belief. The defendants, in their answer 
to the complaint, had put in issue the truth of the representations 
in the statements. On the trial, Shipman was produced as a wit- 
ness by the plaintiff, who testified to his examination of Fish in 
reference to insurance upon his life ; that he examined him care- 
fully, and he appeared at the time to be in very good health. The 
written statement which he had signed after such examination was 
then shown to him, and he was asked the question, "Did you then 
believe the answers to those questions (referring to the questions 
in the statement) to be correct?" This was objected to generally, 
and the objection overruled. It was not error. The defendants, 
in their answer, had in substance alleged a fraudulent statement 
to have been made by Dr. Shipman, in saying that he believed 
what he did not believe. Such a conclusion, I think, the plaintiff 
had the right to exclude by the proof covered by the exception. 
All, in fact, the inquiry amounted to was, whether the answers in 
the witness's statement had been made truthfully and in good 
faith. 

On the cross-examination of Dr. Shipman, the defendants' coun- 
sel put this question : " If you had known that Fish did habitually 
indulge in the use of intoxicating drinks to excess, would you have 
regarded that as a habit or practice that would impair his health 
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or constitution?" And subsequently, on the cross-examination of 
Dr. Dean, the medical examiner of the company, he was asked, 
"Had you known at the time you made this examination (referring 
to the examination made for the defendants), that Fish was in the 
habit of using intoxicating liquors to excess, would you have 
regarded his life healthy, and the risk good?" An objection to 
these questions was sustained by the Court. This testimony was 
incompetent, both on principle and authority. It was of no con- 
sequence what, in the opinion of these physicians, in certain cases 
and under a certain state of facts, would be a good or bad risk for 
an insurance company to take, or what circumstances should be 
considered on the question of increasing or lessening the rates of 
insurance. These witnesses might give their opinion on matters 
of science connected with their profession ; but were not receivable 
to state their views of the manner in which others would probably 
be influenced, if certain specified facts existed : Jefferson Insur- 
ance Company vs. Oot'heal, 7 Wend. 72, 78, 79 ; Durrell vs. 
Bederly, 1 Holt 283 ; Campbell vs. Richards, 5 Barn. & Ad. 480. 

It was not error to admit the statements of Dr. Dean, the 
defendants' examining physician, and Holmes, their agent at 
Rochester. These were parts of the papers on which the policy 
was issued, as appeared from the defendants' answer. The defend- 
ants themselves had introduced the other papers, being all except 
the statements of their agents, and made them part of the evidence 
in the case. There was no impropriety, under such circumstances, 
that all the papers should appear in the case. It was the right of 
the plaintiff to lay before the jury all the papers on which the 
company acted, when it decided to grant the policy. 

It was not erroneous for the Court to charge that Holmes, in 
making his statement, under date of 16th July, 1853, was to be 
deemed and regarded in law as the agent of the company, and not 
of the plaintiff. It is very clear, from the evidence, that at the 
time the policy was effected, Holmes was acting as the agent of 
the defendants at Rochester, and it was through him the business 
was negotiated. There was no proof showing that Holmes had 
any agency whatsoever for the plaintiff or for Fish, or that either 
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of them knew that he was to make or did make any such state- 
ment. The paper signed by him, on its face purports to be that 
of an agent of the defendants. 

The exception to that part of the charge, in which the jury were 
instructed that the statement of Marsh was not a warranty, was 
not well taken. This statement was not so referred to in the 
policy as to become a part of it, or be made a warranty. The 
policy in terms states that it was issued upon the faith of certain 
statements and representations, dated July 15th, 1853, and upon 
file, respecting the life, health, and medical history of Fish. These 
were the statements of Fish and Dr. Shipman. Marsh's statement 
was made on the 16th July, 1853, and there was no reference to 
■it in the application of Fish ; nor did either Fish or the plaintiff 
procure it to be made, or know anything of the contents of the 
paper. It seems that it was a rule of the company to require of 
the person applying for insurance, a reference to some third 
person from whom information might be obtained respecting his 
general health and habits of life. In this case Fish referred to 
Marsh, and Holmes, the agent of the company, procured the 
statement of the latter, and forwarded it with the other papers to 
the office in Connecticut. The statement was not made as a part 
of the application of Fish or the plaintiff, nor was such applica- 
tion based upon it. It not being furnished by the plaintiff or 
Fish, nor the application based upon it, it was not their state- 
ment, and hence not their warranty. A statement which the 
plaintiff did not furnish or rely upon, and of the nature of which 
he had no knowledge, cannot be converted by the defendants into 
a warranty to defeat the policy, although they may have been, to 
some extent, influenced by such statement in issuing it. The 
Court went quite far enough in instructing the jury in substance 
that as Marsh had been referred to as an acquaintance of Fish, 
the plaintiff would be responsible for the truth and honesty of his 
statements ; and if, in point of fact, they were untrue, whether 
such untruth originated in fraud, or mere negligence or want of 
recollection, it should avoid the policy. 

The third and only remaining branch of the charge singled out 
Vol. XII.— 12 



178 BAWLS vs. INSURANCE CO. 

for exception was the instruction " that if Fish answered frankly 
and truly all the questions put to him, then there was no conceal- 
ment. The mere omission to state matter not called for by any 
specific or general question would not be a concealment, and would 
not affect the validity of the policy." This was not wrong. It 
may be conceded that if the applicant, when a specific or even 
general question is put to him, which would elicit a fact material 
to the risk, and the fact is untruly stated or concealed, it would 
vitiate the policy ; but I know of no case in the law of life insur- 
ance or fire insurance, in which the insurers, having framed and 
put to the insured, and having had fully answered by him a series 
of questions, calling for such information as they desired touching 
the subject insured, have been discharged from their contract, 
because the insured did not go further, and state what was not 
called for in the interrogatories. As was said by the learned Judge, 
in the Court below, "the presumption is, that the insurers ques- 
tioned the party upon all subjects which they deemed material, 
and all which were in the contemplation of the parties at the time, 
and beyond that, clearly a party is not bound to disclose." The 
judgment of the Supreme Court should be afiirmed. 

Balcom, J., delivered a brief opinion to the same effect, and all 
the Judges concurred, except Emott, J., who was for reversal, on 
the ground of want of insurable interest in the plaintiff, and Sel- 
den, J., who did not sit in the case. 

The question raised in this case, time of the contract, or must it continue 

though not expressly decided, is one of until action is brought on the policy ? 

growing interest. Life Insurance is be- These various points will be briefly 

coming so common as a security for the examined. 

payment of debts, that important ques- I. The rule of the common law as to 
tions concerning it will soon be offered the right to insure where the insured 
to the Courts in the different States for has no interest. This topic may be dis- 
adjudication. What is the nature of life cussed in respect to marine insurance 
insurance ? Is it a contract of indem- and to life insurance, 
nity, or in the nature of a wager? Must 1. Marine Insurance, 
one who insures the life of another, have, Before the Statute of 9 George 2, c. 
in the absence of statute regulations, an 27, contracts of marine insurance as- 
interest in the life insured ? When an sumed two forms, either that of a con- 
interest is required by statute, will it be tract, of indemnity, or of a wagering 
enough that the interest exists at the contract. Where nothing was said in 
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the policy on the subject, the presump- 
tion was that the contract was for in- 
demnity against loss, and the interest 
must be averred in the declaration, and 
proved at the trial. A fortiori was such 
proof necessary when the policy stated 
that the insured had an interest. If the 
insured desired to make a wagering 
contract, there must be an express un- 
derstanding to that effect. It was com- 
monly expressed in the policy by the 
words "interest or no interest," or 
" without further proof of interest than 
the policy." 

The history of the introduction of 
these clauses into marine policies is 
given by Lord Haedwicke, in The Sad- 
ler3' Company vs. Badcock, 2 Atkyns 554, 
(a. ». 1743.) The validity of such 
policies was admitted by him though 
strongly disapproved. This case was 
decided three years before the 19 Geo. 
2, c. 27, which abrogated these con- 
tracts. After this statute was enacted, 
there could be no marine insurances 
except contracts of indemnity. The 
reasons for sustaining the contracts at 
common law are well expounded by the 
majority of the Judges in Lucena vs. 
Crawford, 5 Bos. & Pull. 296, (a. d. 
1806.) "It was clearly established as 
law among all the commercial nations 
of Europe, that the insured must have 
an interest in the thing insured and 
could not recover without proving the 
loss. * * * But as this law was intro- 
duced in favor of the insurers, and to 
prevent deceitful and unlawful gaming, 
the parties, by stipulations inserted ex- 
pressly for that purpose in the policy* 
might waive the proof of interest, on 
the principle that any one can renounce 
a right intended for his benefit, and 
this was usually done in the manner 
expressed in the statute." In Cousins 
vs. Nantes, 3 Taunton 513, (a. d. 1811,) 
the Court of Exchequer Chamber says 



"that it was solemnly determined in 
Lucena vs. Crawford, that at common 
law wager policies or insurances with- 
out interest were lawful." In that case 
the same view was taken. Mansfield, 
C. J., showed forcibly the reasons for 
disclosing on the face of the policy the 
fact whether the contract was or was 
not a wager. We do not find this doc- 
trine impugned anywhere in England, 
except by a characteristic " doubt" on 
the part of Lord Eldon, in Lucena vs. 
Crawford. Whenever there is no stat- 
ute to the contrary, wager policies in 
marine insurance must be lawful. This 
rule was never applied to fire insurances, 
and was expressly rejected as far as that 
branch of the subject is concerned, by 
Lord Habdwicke, in the Sadlers' Com- 
pany vs. Badcock, supra. His principal 
reason was, that as there were then no 
precedents affecting fire insurance, he 
was at liberty to follow his own judg- 
ment, which was adverse to the validity 
of wagering contracts. 

2. Life Insurance. This branch of 
insurance admits of two propositions. 
(1.) The contract is essentially a wager 
contract, and not a contract of indem- 
nity. (2.) The wager is lawful at com- 
mon law. (1.) It is undeniable that 
life insurance cannot logically be a con- 
tract of indemnity. It is in the nature 
of a wager, or, as Vice-Chancellor Wood 
expressed it, in Law vs. London Indis- 
putable Life Policy Co., 1 Kay & John- 
son 223, it is the equivalent of a series 
of wagers. No one would deny this 
statement if the insurance was of one's 
own life. There is no loss in such case. 
The event contemplated is sure to hap- 
pen: the uncertainty consists only in 
the fact that it may happen at an earlier 
or a later day, and the calculation of 
premiums is made on that basis. The 
nature of the contract is the same, 
whether one insures his own life, or the 
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life of another. It was undoubtedly at 
one time supposed that life insurance 
was a contract of indemnity. Godsall 
vs. Boldero, 9 East 72. Lord Ellen- 
borough's language in this case was so 
loose that he asserted in general terms, 
that all life insurance is a contract of 
indemnity. This position will, of course, 
not be maintained. The doctrine in the 
particular case to which he applied it 
has been discarded. The facts in God- 
sall vs. Boldero, were that a creditor of 
Mr. Pitt had insured his life and the 
debt continued to the time of Mr. Pitt's 
death. After Mr. Pitt's death, the claim 
was paid by his executors from funds 
granted by Parliament for the payment 
of this and other debts. The insurance 
company set up this payment as a de- 
fence to an action to recover the amount 
covered by the policy. The Court, in 
deciding that the creditor could not re- 
cover, said: "This assurance, as every 
other to which the law gives effect, is a 
contract of indemnity, as distinguished 
from a contract by way of gaming or 
wagering :" 9 East 81. But in Dalby 
vs. The India and London Life Assurance 
Company, 15 C. B. 365, (a. d. 1854), 
this case was overruled in its principle, 
and it was denied that life insurance is 
a contract of indemnity, whether it be 
the insurance of one's own life or of the 
life of another. The ground of this de- 
cision is well stated by Vice-Chancellor 
Wood, in Law vs. London Indisputable 
Life Policy Co., 1 Kay & Johnson 228. 
He says, "Policies of insurance against 
fire or marine risk are contracts to re- 
cover the loss which parties may sustain 
from particular causes. Where such a 
loss is made good aliunde, the companies 
are not liable for a loss which has not 
occurred ; but in a life policy, there is 
no such provision. It is simply a con- 
tract that in consideration of a certain 
annual payment, the company will pay 



at a future time, a fixed sum calculated 
by them with reference to the value of 
the premiums which are to be paid in 
order to purchase the postponed pay- 
ment. Whatever event may happen 
meanwhile, is a matter of indifference 
to the company. They do not found 
their calculations upon that, but simply 
upon the probabilities of human life, 
and they get paid the full value of that 
calculation. On what principle can it 
be said that if some one else satisfies 
the risk, on account of which the policy 
may have been effected, the company 
should be released from their contract ?" 
This distinction was noticed in this 
country for the first time in the case of 
The Trenton Mutual Life Insurance Co. 
vs. Johnson, 4 Zabriskie 576, (a. d. 
1854). The line of argument in this 
case, which was decided in the same 
year with Dalby vs. The India and Lon- 
don Insurance Co., is very similar to 
that of the English cases. 

(2). A wager contract of life insur- 
ance is valid at common law. This was 
incidentally decided in the case of Dalby 
vs. The India and London Life Insur- 
ance Co., and directly adjudicated in 
the case of The British Insurance Co. vs. 
Magee, in the Irish Exchequer Chamber, 
(a. d. 1834), Cooke & Alcock's Rep. 182. 
The statute of 14 Geo. 3, c. 48, did 
not extend to Ireland, and the question 
was as to the rule of the common law. 
It was held, though the insurance in 
that case was a pure wager contract, 
that it was valid. It was argued, that 
assuming it to be a wager contract, it 
was of that species of wagers which was 
void at common law on grounds of pub- 
lic policy. This argument was rejected 
as unfounded, and the insured recovered. 
There are other Irish cases to the same 
point. Ferguson vs. Lomax, 2 Drury 
& Walsh 120, 238 ; Scott vs Roose, 1 
Long & Town's Rep. 583 : Shannon vs. 



RAWLS vs. INSURANCE CO. 



181 



Nugent, 1 Hayes Rep. 539. See also 
in this country, Trenton Mutual Life 
Insurance Co. vs. Johnson, 4 Zabriskie 
576. There is, however, great force in 
the suggestions of Seiden, J., in Ruse 
vs. Mutual Ben. Life Ins. Co., 23 N. Y. 
516, which maintain that " such insur- 
ances not only afford facilities for a de- 
moralizing system of gaming, but furnish 
strong temptations to the parties in- 
terested to bring about, if possible, the 
event insured against." These consid- 
erations were, however, urged to the 
Irish Court, and were rejected. So 
strongly did they affect the New York 
Court of Appeals in that case, that it 
declared that wager policies were void 
at common law. It is a singular fact 
that this was held by that tribunal to 
be the common law of New Jersey, when 
the highest Court of that State (see 
4 Zabriskie 576) had, eight years be- 
fore, held that wager policies were 
not void at common law. None of the 
cases in favor of this view appear to 
have been cited in Ruse vs. Mutual 
Benefit Life Insurance Co. The absence 
of research in the argument must tend 
materially to weaken the effect of the 
decision. The same remark may be 
made respecting Bevin vs. Connecticut 
Mutual Life Ins. Co., 23 Conn. 244. 
The contract of life insurance was said 
to be a contract of indemnity. None 
of the recent cases appear to have been 
cited. In any event the authorities are 
probably too numerous and strong to be 
overcome by any considerations of their 
intrinsic propriety. 

II. We have now to consider the 
bearing of statutes upon the validity 
of such insurances. The statute of 14 
Geo. 3, c. 48, should be noticed in 
order to understand the full effect of the 
decision in Dalby vs. The India and 
London Life Insurance Co. The first 
and third sections are the most import- 
ant. The first section provides in sub- 



stance that no insurance on lives shall 
be made wherein the assured has no 
interest, or by way of betting and gam- 
ing. This section would have permitted 
a person who had a small interest to in- 
sure for a large sum. This difficulty 
was met by the third section, which 
provided that in all cases where the in- 
sured hath interest in the life insured, 
no greater sum shall be recovered from 
the insurers than the amount or value 
of the interest of the insured in the life. 
The settled construction of the first sec- 
tion is, that it is enough to satisfy the 
statute if the insured has an interest at 
the time the insurance is made, and that 
if the interest ceases, the insured will 
still have a right to recover : Dalby vs. 
The India and London Fire Insurance 
Co. A recent decision of the Court of 
Queen's Bench holds the true construc- 
tion of the third section is that the word 
"hath" refers to the interest existing 
when the insurance was made, and that 
the insured cannot recover beyond that 
amount. The result is that he can re- 
cover an amount equal to his interest at 
the time of the execution of the contract, 
and no more : Hebden vs. West, (a. d. 
1863), 9 London Jurist N. S. 747. 

In the State of New York, there is a 
statute concerning wagers, which, it 
may be supposed, has nearly the same 
effect upon the contract of life insurance 
that the statute of 14 Geo. 3, c. 48, 
has in England. It provides that all 
wagers, &c, shall be void, but that this 
provision shall not affect any insurance 
made in good faith, for the security or 
indemnity of the party insured. The 
reasonable construction of this act is, 
that it only affects the contract at the 
time it is made. Perhaps the words 
"in good faith," &c, prevent the in- 
sured from recovering an amount greater 
than the interest which he had at the 
time when the policy was executed. 

In other States, where there is no 
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statute upon the subject, the contract Co., 3 Kernan 31 ; Ashley vs. Ashley, 3 

of life insurance will, probably, be gor- Simons 149. It has been held that the 

erned by the principle enunciated in company may make a valid agreement 

the recent decisions in the English and that an assignment after the loss shall 

Irish Courts. avoid the policy : Day vs. Poughkeepsie 

A valid policy of life insurance is Mutual 'Life Ins. Co., 23 Barb. 623. It 

capable of assignment to a person who is also the subject of a gift causa mortis: 

has no interest in the life insured : Witt vs. Amis, 1 Best & Smith Q. B. 

St. John vs. American Mutual Life Ins. 109, (a. d. 1862). T. W. D. 



ABSTRACTS OF RECENT AMERICAN DECISIONS. 

SUPREME COUKT OF MICHIGAN. 1 

Statute of Frauds — Agreement to answer for Debt of Another, dec. — 
Defendant sold certain notes and a mortgage to plaintiff, and verbally 
guaranteed the notes to be good and collectable, and that the mortgagor 
was responsible and able to pay, and the land mortgaged ample security, 
and the title perfeet and unincumbered. Suit being brought upon this 
guaranty, the evidence to prove it was objected to, 1st. As within the 
provision of the Statute of Frauds relating to promises to pay the debt of 
another ; 2d. As within the provision declaring that no one shall be 
charged by reason of any favorable representation or assurance made con- 
cerning the character, credit, ability, trade, or dealings of any other per- 
son, unless the same be in writing and signed ; 3d. As within the law re- 
quiring agreements for the transfer or charging of the title of lands to 
be in writing. It was held, that none of these provisions applied to the 
case : Huntington vs. Wellington. 

Assignments for Benefit of Creditors — Proof of Subsequent Acts of the 
Parties to establish Fraud. — Where an assignment for the benefit of 
creditors is assailed as fraudulent, the whole conduct of the assignee with 
reference to the property after the assignment should be allowed to be 
shown, as bearing upon the question of fraud. If that conduct has been 
entirely consistent with the professed object of the assignment, it cannot 
prejudice ; but if it tends to show that the assignor still claims and seeks 
to derive a benefit from the property, to the prejudice of his creditors, it 
will generally tend, in a greater or less degree, according to the circum- 

1 From Hon. T. M. Cooley, Reporter, to appear in Vol. XII., Michigan Reports. 



